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Objective: This research aims to clarify the essence of the marriage contract and
determine whether the right to procreation (istilad) constitutes a 'right' or a 'ruling.' It
further seeks to analyze the resulting jurisprudential conflicts and propose solutions to
resolve disputes between spouses.

Method: The study employs a descriptive-analytical approach, utilizing primary
jurisprudential sources and legal maxims to investigate the nature of procreation and
the legal tensions arising from competing marital rights within Imami jurisprudence.
Results: Findings indicate that while procreation is an inherent effect of marriage, a
legal conflict emerges when spouses disagree on its necessity—especially concerning
physical harm or genetic risks. A tension arises between the wife's right of dominion
over her body and the husband's right over his sperm and the rational considerations
of parenthood.

Conclusion: The study concludes that these conflicts can be resolved by applying
legal maxims such as 'prioritizing the more important over the important' and the
‘principle of good companionship,’ ensuring a balanced approach that protects both
parties and family stability.
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Introduction
The question of istilad, the right or claim related to procreation within marriage, has

increasingly become a focal point in contemporary Islamic legal and ethical discussions. In
traditional jurisprudence, marriage is not merely a contract for companionship or sexual
enjoyment, but a comprehensive institution aimed at establishing tranquility, mutual rights,
social continuity, the preservation of lineage, and the fulfillment of religious purposes. Yet in
modern legal and social contexts, tensions may arise when one spouse seeks to exercise a
reproductive right or expectation that appears to conflict with the other spouse’s bodily
autonomy, health considerations, marital expectations, or the broader purposes of the marriage
itself. The emergence of such tensions is not simply a theoretical matter; it reflects real disputes
encountered in family law, counseling, and judicial practice, where questions of procreation
can divide spouses and destabilize the marital bond. This article addresses the problem of the
apparent conflict between the spouses’ right of procreation and the principles of Islamic
jurisprudence, as well as the requirements and implications of the marriage contract in its
contemporary form.

The central concern of the study is whether procreation should be treated as an inherent
requirement of the essence of marriage or only as one of the incidental implications of the
contract. This distinction is highly significant, because if reproduction is considered an essential
constituent of marriage, then contractual conditions that negate it may be legally problematic.
If, however, it is understood as part of the contract’s general implications and not its core
essence, then the possibility of stipulation, negotiation, limitation, or even postponement
becomes more open to legitimate variation. The article aims to answer three related questions:
first, what is the jurisprudential nature of istilad; second, whether it belongs to the essence of
the marriage contract or to its general implications; and third, how conflicts between the
spouses’ reproductive rights and other marital rights should be resolved in accordance with
jurisprudential principles. In pursuing these questions, the article seeks to clarify the legal status
of istilad, examine the nature of its relation to the marriage contract, and explore jurisprudential
mechanisms for resolving conflicts arising from competing rights between spouses.

Method
The research adopts a descriptive-analytical method based on jurisprudential and legal sources.

It surveys classical and contemporary figh discussions, compares scholarly views on the nature
of reproductive entitlement, and evaluates the issue through concepts such as contract essence,
contract implication, rights, obligations, and the jurisprudential rules governing conflict and
prioritization. The article proceeds conceptually by defining core terms, including right,
conflict, tazahum, and istilad, in order to establish a precise analytical framework and to prevent
conceptual ambiguity. The study relies on primary jurisprudential and legal references
alongside scholarly commentary, examining how different schools and authors have
approached the question of reproduction, contractual conditions, and the scope of marital
obligations. Through this approach, the study seeks not merely to present doctrinal positions,
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but to assess their practical relevance to marital disputes and to derive workable jurisprudential
solutions applicable to contemporary family law and judicial reasoning.

Results
The findings of the article indicate, first, that istilad should not be regarded as part of the

essential nature of the marriage contract, but rather as one of the implications of the contract’s
general scope. This distinction is crucial, because the essential essence of marriage is fulfilled
by lawful union, mutual consent, and the establishment of a legitimate marital relationship,
whereas procreation is a possible and often expected outcome, but not necessarily an
inseparable defining element. Consequently, the view that every marriage must necessarily
include a binding right to reproduction is not supported in the same way as claims concerning
the fundamental legality of marital intimacy or cohabitation. Second, the study suggests that
the right to procreation cannot be treated in isolation from other rights and interests within
marriage. In certain cases, a spouse may claim a reproductive right while the other spouse may
invoke bodily integrity, personal dignity, health concerns, or contractual conditions agreed
upon at the time of marriage. Such cases produce not a simple logical contradiction, but a
practical conflict among rights and values, which requires careful balancing rather than
automatic priority.

The article argues that this conflict should be resolved not through absolutist reasoning, but
through jurisprudential balancing. In this regard, the rules of ahamm wa muhim, benefit-based
assessment, and the principle of good marital conduct provide important interpretive tools that
enable the jurist to weigh competing interests in light of the actual circumstances. Third, the
article emphasizes that Islamic jurisprudence does not endorse a one-dimensional view of
marriage. Rather, marriage is a moral, social, and legal institution in which mutual rights must
be observed with fairness and restraint, and in which the interests of both spouses and the family
as a whole must be considered. Accordingly, the dispute over procreation should be handled in
a way that preserves family stability, prevents coercion, and respects legitimate expectations on
both sides. The study also notes that, in light of jurisprudential disagreement, a stipulation
against childbearing within the marriage contract may be judged differently depending on how
it is framed, whether it negates an essential element or merely regulates a non-essential
implication. This leaves room for nuanced legal analysis rather than categorical judgment, and
emphasizes the importance of intention, context, and the overall purposes of marriage.

Conclusions

The article concludes that the right of istilad should be understood as connected to the broader
implications of marriage rather than to its essential core. This conclusion has practical
consequences: it means that the issue of reproduction in marriage must be approached through
contextual interpretation, contractual analysis, and jurisprudential balancing rather than through
rigid essentialism. Where conflicts arise between spouses regarding procreation, the solution is
not necessarily to privilege one party absolutely, but to consider the hierarchy of interests, the
specific facts of each case, and the legitimate expectations of both spouses. The study ultimately
recommends a justice-oriented and conciliatory approach. The principles of ahamm wa muhim,
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public and family welfare, and husn al-mu’ashara can together guide jurists and legal
practitioners in resolving disputes concerning reproduction within marriage. Such an approach
protects the dignity of both spouses, preserves the integrity of the family unit, and remains
faithful to the flexible yet principled character of Islamic jurisprudence. In this way, the article
contributes a contemporary figh-based framework for understanding reproductive rights in
marriage and for managing tensions between marital rights, contractual stipulations, and the
moral purposes of the marital bond.
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