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Objective: Custody is one of the important concepts in the Iranian jurisprudential and
legal system, which has mostly focused on providing the material needs and physical
care of the child. However, it appears that in Islamic jurisprudence and law, upbringing
has often been considered an element separate from custody and has received less
thorough examination. As a result, custody has frequently been limited to its practical
and financial aspects, while its educational dimension has not been adequately clarified.
Accordingly, the main objective of this study is to examine whether custody includes the
upbringing of the child or not.

Method: This research was conducted using a descriptive—analytical method based on
jurisprudential and legal sources. In this regard, the existing viewpoints concerning the
relationship between custody and upbringing were examined, analyzed, and compared in
order to clarify the position of upbringing within the concept of custody.

Results: The analysis of the existing perspectives indicates that two main theories exist
in this field. The non-inclusion theory argues that custody is limited to the maintenance
and provision of the child’s physical needs, and that upbringing is an independent
matter. In contrast, the inclusion theory maintains that custody, in addition to physical
care, also encompasses the child’s spiritual, moral, and social development, and that
parents bear responsibility for the educational guidance of their child during the custody
period.

Conclusions: The findings indicate that the theory of the inclusion of upbringing within
custody is supported by stronger arguments. Several criteria reinforce the preference for
this view, including the nature of custody—which would be incomplete without
upbringing—the necessity of parental guidance in the formation of the child’s
personality, and the support derived from the principles of priority analogy (qiyas

al-awla) and the legal rule of no harm (la darar).
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Introduction

Child custody is one of the most important institutions in Islamic jurisprudence and Iranian
family law concerning the protection and well-being of children. It is generally associated
with caring for the child, providing physical protection, meeting material needs, and creating
a safe living environment. However, child development cannot be reduced to physical care.
Moral, religious, psychological, intellectual, and social development are also essential
dimensions of childhood well-being. Despite the close relationship between care and
education, the precise position of education within the concept of custody has not always been
clearly established. Some approaches regard education as an independent parental obligation
rather than an integral part of custody. This distinction may create uncertainty concerning the
scope of parental responsibilities and the consequences of educational neglect. Therefore, this
study examines whether education should be regarded as an inherent component of child
custody or as a separate parental responsibility.

Method

The present study adopts a descriptive-analytical method and examines sources of Imami
jurisprudence, Qur’anic verses, traditions, jurisprudential principles, legal provisions, and
scholarly opinions in Iranian family law. The study first considers the linguistic and technical
meanings of tarbiyat (education and upbringing) and hadanat (custody). Education is
associated with growth, development, nurturing, preservation, and gradual movement toward
perfection, while custody conveys the ideas of embracing, protecting, caring for, and raising a
child. Jurisprudential definitions of custody also frequently include preservation, care,
upbringing, hygiene, and other activities necessary for the child’s development. These
meanings demonstrate the close conceptual relationship between custody and education.

Result

The study identifies two principal approaches. According to the first, education does not fall
within the scope of custody. Under this view, custody primarily concerns the physical
preservation of the child and provision of material and bodily necessities, whereas moral,
religious, intellectual, and psychological education constitutes an independent parental
responsibility. Some arguments for this position rely on Qur’anic verses and traditions
emphasizing breastfeeding, financial support, clothing, and other material requirements. In
Iranian law, a restrictive interpretation of the Civil Code is also invoked, particularly Article
VYVY, which refers to maintaining the child without expressly enumerating educational
responsibilities. From this perspective, extending custody to education may constitute an
extensive interpretation beyond the explicit legal text. The distinction between the objectively
assessable nature of physical care and the more complex and value-dependent nature of
education is another argument supporting this approach.

The second and preferred approach of this study holds that education is an inherent

component of custody. According to this view, custody cannot be reduced to physical
preservation because its purpose is to protect the child’s overall interests and development.
Several classical Imami jurists, including Shahid al-Thani, Allama Hilli, Fakhr al-
Muhaqqiqgin, and the author of Jawahir al-Kalam, define custody through concepts that
explicitly or implicitly include education and upbringing. Accordingly, education is not an
external responsibility unrelated to custody but one of its essential functions.

Qur’anic evidence also supports this broader understanding. Qur’an 171:7 commands believers
to protect themselves and their families from the Fire. Jurisprudential and exegetical
interpretations connect this protection with teaching religious obligations and preventing
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prohibited conduct. Such protection necessarily requires an educational process and cannot be
achieved through physical care alone. Qur’an Y£:°A  concerning children’s observance of
privacy and seeking permission, likewise demonstrates the importance of teaching children
appropriate moral and social conduct. The traditions of the Prophet and the Imams further
strengthen this conclusion. Several narrations emphasize parental responsibility for educating
and disciplining children, identify proper education as a right of the child, and condemn
parents who neglect religious instruction. These sources indicate that parental responsibility
extends beyond physical protection to moral and religious formation.

The established practice of the Muslim community (sirat al-mutasharri’a) and rational
judgment provide additional support. From the perspective of reason, parents are naturally
expected to protect children from harm and provide conditions necessary for their intellectual,
moral, and social flourishing. Since proper education is indispensable to these objectives, it is
difficult to regard education as completely separate from custody.

The Iranian legal framework also supports the broader interpretation. Article YY1A of the
Civil Code characterizes custody as both a right and a duty of parents. Thus, custody is not
merely a parental privilege but a responsibility established for the benefit of the child.
Furthermore, the best interests of the child are an important consideration in custody
decisions. The child’s best interests cannot be protected by considering physical welfare
alone; psychological security, moral development, social adaptation, intellectual growth, and
personality formation are also relevant. Therefore, interpreting custody as encompassing
education is more consistent with the protective objectives of Iranian family law.

The principle of preventing harm (la darar) further supports this conclusion. If custody were
limited to physical maintenance while education were treated as a completely separate
responsibility, serious educational neglect might remain insufficiently addressed. Such
separation could also create conflicts between parents, particularly following divorce, and
expose the child to inconsistent educational environments. The principle of priority likewise
demonstrates the close relationship between the two responsibilities: if parents must provide
the material conditions necessary for the child’s welfare, they cannot reasonably be regarded
as free from responsibility for the educational conditions necessary for proper development.
The findings indicate that the theory incorporating education within custody has stronger
jurisprudential and legal coherence. This does not mean that the custodial parent possesses
unlimited authority over every educational matter. Rather, education constitutes one of the
essential purposes and functions of custody and should be considered when evaluating the
proper fulfillment of parental responsibilities. Serious educational neglect or exposure of the
child to harmful environments may therefore be relevant to assessing custodial suitability.

Conclusions

Accordingly, the study concludes that custody should be understood as a comprehensive
institution encompassing both physical care and educational development. Although custody
and education may be conceptually distinguished, they should not be separated in practice.
The linguistic and jurisprudential meanings of custody, the opinions of Imami jurists,
Qur’anic evidence, traditions, rational considerations, the principle of preventing harm, and
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the child-centered objectives of Iranian family law collectively provide stronger support for
the theory of inclusion. Education should therefore be regarded not merely as an ethical
recommendation but as an essential parental responsibility connected to custody. This
interpretation can contribute to a more coherent understanding of parental duties, strengthen
protection of children’s comprehensive interests, and provide a basis for improving Iranian
custody regulations and judicial practices.
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